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The Annual Meeting 


The Conference will hold its annual meeting on Tuesday morning, July 
11, during the week of the convention of the American Bar Association in 
San Francisco. A luncheon in honor of visiting bar examiners will be given 
Tuesday noon. A second meeting, under the direction of the California Com- 
mittee of Bar Examiners, will be held Thursday afternoon. California hospi- 
tality is traditional and those who attend the convention are assured of a pleas- 
ant trip. In addition to the many worthwhile features of the American Bar 
meeting, the exposition on Treasure Island in San Francisco Bay will be an 
added attraction this year which should increase the attendance. 

The Conference meeting will open with the Secretary’s report and the 
address of the Chairman. Dean Paul Brosman of Tulane University Law 
School will speak on “Bar Examination Subjects and the Law School Cur- 
riculum.” He will be followed by Mr. Robert T. McCracken, President of the 
Pennsylvania Bar Association, whose subject will be “What We Are Entitled 
to Expect of Character and Fitness Committees.” The last speaker on the 
program is known to members of the Conference as a national expert on bar 
examinations. Mr. Shelden D. Elliott of the University of Southern Cali- 
fornia Law School, formerly Secretary of the California Committee of Bar 
Examiners, will speak on “Making and Marking a Bar Examination.” 

Mr. Karl A. McCormick of Buffalo, Proctor of the Bar of the Eighth 
Judicial District of New York, will report for the Committee on Character 
and Fitness Examination, of which he is the Chairman. Details concerning 
the Thursday afternoon session of the Conference will be supplied later. The 
program will include an exposition of the functioning of the California Com- 
mittee for Cooperation Between the Law Schools and the State Bar. 





“The Jobs Youth Want” 

The graph printed on the cover was published in “Life” and was taken 
from “Youth Tell Their Story,” a publication of the American Youth Com- 
mission of the American Council on Education, by whose permission it is 
reprinted. 
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Some Recommendations on Pre-Legal 
Education 


From the Report of a California Bar Committee on Pre-legal Education 


The Committee feels that the most important question raised by the 
agenda is the question: What should constitute a desirable pre-legal educa- 
tion? Obviously the answer to this question must depend on the answer to 
the next question. What should constitute a desirable legal education? Until 
we are able to arrive at a fairly definite and universal answer to the latter 
question, we cannot expect to find any definite and universal answer to the 
former. 

It is necessary, therefore, to determine first upon our answer to this latter 
question. 

The answer is by no means obvious. There is confusion in the minds of 
some law school educators and a cleavage of opinion between the majority of 
law school teachers on the one hand and a very large if not a majority number 
of practicing lawyers on the other hand. Perhaps this confusion and cleavage 
of opinion is more apparent than real. However, its existence in any degree 
would seem to justify a discussion of the question. 

We shall all agree that the desirable objective of legal education is to 
educate. But what is meant by the phrase “to educate”? There is an unfor- 
tunate misapprehension current in many quarters that “to educate” is to 
inform; that the well-informed man is the well-educated man. Now it will 
be true generally that the well-educated man is well-informed. The well- 
educated man will possess enough intellectual curiosity and initiative to keep 
himself well-informed. But it is quite a different matter to suppose that he is 
well-educated because he is well-informed. All of us must have met in our 
time many well-informed persons including lawyers who by no stretch of the 
imagination could be called well-educated. 

In a word there has been a lamentable confusion between that which is 
cause and that which is merely an incidental effect. 

It is this confusion in the minds of a few educators and of many members 
of the bar which causes the cleavage of opinion to which we have referred. 
The fact that this confused concept is justified, supposedly, by the so-called 
“practical” viewpoint of these members of the profession does not diminish the 
confusion. It rather increases it. It forces us to consider what is meant by 
“practical” and if, indeed, this practicality is not in reality impracticality in 
masquerade. The late Mr. Justice Cardozo had words for it when he said, 
speaking to the profession: “You think there is nothing practical in a theory 
that is concerned with ultimate conceptions. That is true, perhaps, when you 
are doing the journeyman’s work of your profession. You may find in the 
end when you pass to higher problems that instead of it being true that the 
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study of the ultimate is profitless, there is little that is profitable in the study 
of anything else.” 

Legal education, then, should concern itself with the study of the ultimate. 
Its purpose is the evolution of legal thought and principles. 

When most of us were students in law school, we were told that the pur- 
pose of our being there was “to make us think like lawyers.” Now, of course, 
the lawyer does not or ought not to have a particular brand of thinking, 
peculiar to himself. In reaching his conclusion he may use different premises 
from, let us say, the engineer. This will be because in preparing his premises 
he must look to a different basic informational content in his studies. 

And of course there is a basic informational content to every course in 
law school which ought to be mastered by the student and which no law 
teacher can ignore with justification. But the mere mastery by dint of 
memory of this content does not in itself constitute the purpose or objective 
of legal education. It must remain subservient to the pursuit of the ultimate, 
and this pursuit can be made successful only by development of the student’s 
processes of thought. In a word, a sound legal education must teach the 
student to think. Thought, not information, must constitute its prime ob- 
jective. 

Perhaps so far we may seem to be evading the question we proposed 
to discuss: What should constitute a pre-legal education? But we believe 
we have been discussing all the time the proper subject because we believe 
there are not really two questions but one. Certainly we can have no 
philosophy regarding pre-legal education unless we have a philosophy regard- 
ing legal education. If we don’t know what we want our legal education 
to be we cannot know what our pre-legal education ought to be. 

If we may assume, then, that the evolution of thought, involving necessarily 
the further development of analytical faculty, is the prime objective of legal 
education, it would seem to us to follow that the most desirable pre-legal 
courses will be those courses which are designed primarily to build up the 
student’s processes of thought; that the less desirable courses will be those 
which place increasing emphasis upon informational content; and that the 
last and least desirable courses will be those which are devoid of even sub- 
stantial informational content, such as physical education, manual training, 
and, but not so marked, military science. 

What shall we say about the courses which are offered both in high 
school and college undergraduate work? The range of such subjects is so great 
that any attempt at classification can hardly be said to be exhaustive. How- 
ever, the Committee feels some attempt at classification should be made. 

First, as to high school courses. The Committee recommends to high 
school students intending ultimately to enter the practice of law that so far 
as the curriculum of the high school may permit, the student take up the 
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following subjects: English, four years; Latin, three years; Mathematics, at 
least two years and when possible three; History, at least two years; Physical 
Science (that is, in such fields as Chemistry and Biology, etc.) two years. 
The study of Social Sciences in the high school, in the opinion of the Com- 
mittee, is of doubtful value. 

The Committee is strongly of the opinion that whatever other subjects 
may be taken during the high school period, the subjects above outlined are 
highly desirable to the student if not essential in his high school preparation 
for the study of law. 


For the first two years of college work, by the prospective legal student, 
the Committee recommends further work, so far as is practical, in the fields 
above recommended, and in addition, recommends to the student in this 
stage of preparation the following subjects: Logic, Philosophy, Economics, 
Political Science, and one other foreign language in addition to Latin. 


While not placing the same degree of emphasis on Accounting as on the 
subjects above enumerated, the Committee is of the opinion that a thorough 
course in Accounting is desirable to the future practitioner whether it be 
obtained within the period we have discussed or in some subsequent period. 

The Committee sees little of any value in the usual commercial or business 
administration courses, or in manual training courses, or in courses in music 
and art. The Committee is very definitely of the opinion that courses in 
commercial law as given generally outside of law schools and the course known 
as Introduction of Law, i.e., as an attempted synopsis of the various fields of 
law, constitute positive detriments to the student who contemplates the study 
of law with a view to its subsequent practice. 


In reviewing these suggestions and recommendations of the Committee, 
we feel that perhaps some explanation ought to be offered for the choice made 
of subjects even though from the viewpoint of the Committee the justification 
for such choice seems reasonably obvious. 

The importance of English would seem to be self-apparent. Much of the 
confusion in law today is traceable to the faulty use of English, the loose use 
of words. A word, after all, is the outward symbol of thought. If we are 
careless in our choice of symbols, we must expect our thought to be mis- 
understood by others. If others are careless in their choice of symbols, we 
are bound to be mistaken in interpreting their thought. Facility in the use 
of our language cannot be overstressed. Latin is included in the first category 
not only because Latin is the handmaid of English, more of our English words 
having their roots in Latin than in any other language; but even the study 
of Latin affords a desirable mental discipline. The latter reason suffices also 
for the inclusion of Logic, Mathematics, and Philosophy, all three of which, 
more than any other subjects, tend to produce order in thought primarily 
because they involve the study of order. The inclusion of Mathematics with 
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Logic might seem to call for an explanation. In reality Logic and Mathematics 
are twin brothers. Both are based on the same underlying principle, that 
when two things are equal to a third they must be equal to each other. 
Philosophy is important because it poses the question “Why?”, and no one 
word ought to be more often upon the instructor’s lips or in the law 
student’s mind than this word “Why?”. However, Philosophy not only raises. 
the question why, but for the answer to that question we must look more 
to philosophy and less to economics or the social sciences; at least it must 
share equally the burden of supplying the correct answer. 

The study of the Physical Sciences also involves the study of order and is 
highly desirable for a mental discipline apart from the informational content. 

History, if it is a study of causes and effects and a study of the economic, 
social, political, and mora! aspects of other periods in the story of civilization, 
furnishes us with the necessary background against which only we can safely 
evaluate and understand the customs, practices, and all else that go to con- 
stitute our legal heritage of the present. Of course, on the other hand, if 
the subject of History becomes merely a bare chronology of people and events, 
its study deserves no recommendation from the Committee. 

With reference to further collegiate study beyond the second year, the 
Committee makes no recommendation as to choice of subjects, because it feels 
that the student who up to the end of his second year in college has followed 
these recommendations in substance and who continues on in college for the 
remaining two years to graduation can be trusted to exercise a sound judg- 
ment at this point in the choice of a desirable major. 

In making these recommendations the Committee is aware that it has 
by no means exhausted the entire field of courses available to the student in 
high school; second, that any attempted classification of subjects necessarily 
must be subject to some reservation because in our present educational set-up 
one can never feel sure by the label what will be found inside the package. 
This comment, however, is not applicable to most subjects recommended. 

Finally, the Committee wishes to stress the point that so much is de- 
pendent on the capabilities of the teacher to inspire the student and to develop 
in the student the habit of thought, that the choice of the teacher may become 
in some instances equally important with the choice of the subject. 

Northern Section of Sub-Committee on Pre-Legal Education, 
Committee for Cooperation Between the Law Schools 
and The State Bar of California, 
Dean Robert L. McWilliams, Chairman, Harry J. Bias, Dean Ed- 
win D. Dickinson, O. D. Hamlin, Jr., D. R. Jacobs, Dean Edwin 
J. Owens, Dean William M. Simmons, and Benjamin F. Van Dyke. 
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The Annual Review of Legal Education 
for 1938 


A new edition of the Annual Review of Legal Education has just been 
published by the American Bar Association. Bar examiners and law school 
deans are familiar with this pamphlet and find it a ready reference book of 
much value. It contains detailed information concerning each law school, 
its tuition, entrance requirements, length of course, average number of hours’ 
of instruction each week, and attendance. In addition it has a table of the 
admission requirements in each of the states. 

The present Review notes considerable additional progress in admission 
requirements made during the past year. Five more states—Tennessee, the 
District of Columbia, Iowa, South Dakota and Maryland—have adopted a 
two-year college standard, bringing the total number of states having such 
a requirement up to forty-one. The remainder, which are labeled as having 
“primitive standards,” are Arkansas, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, Oklahoma, and South Carolina, of which number Arkansas and 
Georgia have no requirements whatever as to general education and legal 
training, and Mississippi has no requirement of law study. 

One of the most interesting parts of the Annual Review is the table 
listing the requirements of the various states as to law school study in ap- 
proved schools. A total of twenty-four states now refuse to recognize law 
school study as qualifying for the bar examination, with a few exceptions in 
case of local schools, unless it is pursued in a school approved by the Ameri- 
can Bar Association. This is exerting an increasing pressure on the unap- 
proved schools. Their. number is showing a constant decrease, and approxi- 
mately two-thirds of all the law school students in the United States are 
registered in the one hundred and one approved schools. 

Total law school enrollment has dropped almost five per cent, from 39,255 
in the autumn of 1937 to 37,406 in the current school year. Even more signifi- 
cant is the drop in the first-year class from 14,312 in 1937 to 12,614 in 1938. 
Higher admission requirements in the District of Columbia, California and 
Massachusetts will cut entering classes still further in the next two years, so 
that a continuation of the present trend can be safely predicted. Largest de- 
creases were recorded by Massachusetts, 536, and New York, 497. The Dis- 
trict of Columbia, on the other hand, showed a continued increase, the amount 
this time being 183. Total law school students in the District are 5,013, or 
about thirteen per cent of the total in the United States. 

Copies of the Review will be sent without charge on request to the 
American Bar Association. , 
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Oklahoma Repeals Integrated Bar 


The Oklahoma legislature on the last day of its session repealed the in- 
tegrated bar act and provided for admission on diploma of the graduates of 
“Class A” schools, which were defined as schools belonging to the Association 
of American Law Schools, approved by the American Bar Association, or 
by the Supreme Court of Oklahoma, or members of the National Association 
of Law Schools. The latter group consists of some eleven law schools which 
are not on the approved list of the American Bar Association and one which 
is. The Board of Bar Examiners submitted their resignations to the Court but 
apparently these have not been accepted. The bill was passed on April 30 
but is not effective until July 28. In the meantime candidates for bar admis- 
sion are somewhat at a loss to know what to do, particularly if they have, or 
expect to have, a diploma which will admit them without examination. Ap- 
parently the cause of the trouble was the attempt of some University of 
Oklahoma law students in the legislature to secure the diploma privilege. 
Such a situation clearly illustrates the vice of permitting admission standards 
to be fixed by legislative act. It.is believed that the Supreme Court will use 
its inherent power to integrate the bar and to fix proper admission standards. 





Higher Standards Recommended 
by Louisiana Bar Committee 


To the Officers and Members of the Louisiana State Bar Association 
in Convention Assembled: 


At the meeting in Baton Rouge last year your Committee on Legal Educa- 
tion and Admission to the Bar in a rather extensive report called attention 
to the low standards of educational training required in Louisiana for eligibility 
for admission to the bar. The contrast between the present standards in 
Louisiana and those in other states becomes more acute when we consider 
that at the present time there are forty-one jurisdictions requiring two 
years of college work as a prerequisite for admission to the bar. The most 
recent jurisdictions to adopt the standards of the American Bar Association 
in this respect were Tennessee (in July of 1938), the District of Columbia 
(in June of 1938), Iowa (in December of 1938), and South Dakota and 
Maryland (both in 1939). It should be a matter of concern, therefore, to all 
members of the legal profession in this state that Louisiana continues to be 
numbered among the eight states classified in the most backward group in the 
matter of general educational requirements. * * * 
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In connection with the recent action in South Dakota, it is interesting 
to note that the requirements of legal training have been altered by the 
abolition, effective January 1, 1942, of law office study as a means of prepara- 
tion for the bar. This action of South Dakota increases to ten the number of 
states that now require every candidate for the bar examination to have 
pursued his study in a law school. When we consider the superior facilities 
for legal education that are afforded in the approved law schools and the 
utter impossibility for the busy and able practitioner of today to devote any 
substantial amount of his time in giving legal instruction to one who is 
“reading” law in his office, it becomes readily apparent that serious consid- 
eration should be given to the adoption of the full import of the American 
Bar Association’s standards which will also have the effect of eliminating 
law office training as a means of preparation for the bar. 

Even if law office training be not abolished, additional safeguards should 
be adopted to insure that persons registered for the study of law under the 
direction of an attorney should be required to pursue a fairly systematic 
program of study. This might be done by requiring a preliminary examination 
after one year as a condition precedent for eligibility to take the bar exam- 
ination, and by requiring periodical reports from the attorneys concerning 
the progress being made by those studying under their direction. While the 
statistics will show that the percentage of success in the bar examinations of 
those who have prepared in a lawyer’s office is much lower than the percentage 
of success in the bar examinations of those who have prepared in law schools, 
yet the fact that at the present time approximately three hundred persons are 
registered for study under attorneys is cause for concern, particularly when 
we consider that this fall there were enrolled in our three approved law 
schools three hundred seventy-four students. 

While this Association is powerless to take any official action with regard 
to increasing the pre-legal and educational requirements for admission to the 
bar, by constantly focusing attention upon the progress toward higher stand- 
ards that is being made elsewhere it is hoped that the result will be to make 
the entire legal profession keenly aware of the great need for some improve- 
ment in the Louisiana system. Two avenues of action are open, first, the 
Supreme Court of Louisiana might be requested, under the doctrine of 
ex parte Steckler, 179 La. 410, 154 So. 41 (1934) [appeal dismissed 292 U. S. 
610, 54 Sup. Ct. 781, 78 L. Ed. 1470], to adopt the standards of the American 
Bar Association; or secondly, legislation (a method less frequently used in 
other jurisdictions) might be passed to accomplish this result. Your Com- 
mittee recommends that these suggestions be passed on to the incoming 
Committee and that they be referred to the Executive Committee for any 
action that may be deemed proper. 

In the matter of legal education, one of the most significant develop- 
ments of the past year has been the sponsoring in this state of two successful 
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legal institutes on the new Federal rules, one in New Orleans under the 
sponsorship of the New Orleans Bar Association and the other in Shreveport 
under the auspices of the Shreveport Bar Association. The success of these 
two institutes demonstrates the value of the movement for post-admission 
legal education that is being currently sponsored by the American Bar As- 
sociation. Your Committee commends this movement to the attention of all 
lawyers and to all local and regional bar associations. It is to be hoped that 
other institutes organized along similar lines, dealing with a variety of subject 
matter on which the modern lawyer is so sorely in need of information, will 
be held during the forthcoming year. 


Respectfully submitted, 


Epwarp Dusuisson, Chairman 
Woop Brown, J. Etton Hucxkasy, 
Harriett SPILLER Daccett, ALvin O. Kino, 


Committee on Legal Education and 
April 21-22, 1939. Admission to the Bar. 





A Bar Examination Analyzed 


Recommendations of a Sub-Committee From State “X” Law Schools, 
Appointed by a Cooperating Committee to Report on 
Bar Examination Questions 


The following report was made by the Sub-Committee appointed by a 
Cooperating Committee of bar examiners and law school representatives in 
a state where this Committee has been recently organized. The Committee 
consisted of representatives of the law schools in the state and was asked to 
analyze a bar examination which had just been given. 


1. It is recommended that some simple designation, such as letters, should 
be used to indicate parties in the several sets of questions. P can stand for 
plaintiff, D for defendant, A, B, C, etc., for additional parties, and X, Y and Z 
for interlopers and malefactors. In cases involving husband and wife or 
family affairs, H may stand for husband, W for wife, S for son, D for daughter, 
U for uncle and N for nephew, etc. The use of letters promotes brevity. 
They are used almost exclusively in law school examinations and are found 
in the illustrations in the Restatements of the American Law Institute. The 
Board may have good reasons for avoiding the use of letters of the alphabet 
to designate parties but we do not believe that it would be nearly as confus- 
ing as the present system, or lack of it, revealed in the last set of questions. 
The letters are certainly superior to such names as Wilhartz and Schoenit 
(first Agency question, second set), which require attention to spelling and 
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take more time to write. The use of Brown, Black, Jones, Smith, etc., varying 
the names from question to question, may serve the same purpose, though 
the letters are easier to follow. * * * 

3. The questions on the whole are too long, especially (enumerating 
certain questions). Most of these questions could have been shortened with- 
out eliminating any essential facts. A few, such as 5-VIII, are unavoidably 
long due to the nature of the facts. In our opinion, ten printed lines is about 
the right length, with fifteen lines as the maximum. The opening questions 
of the 1st, 4th and 5th papers are about the right length, while the opening 
questions of the 2nd and 3rd papers are too long. Questions V and VI of the 
3rd paper are very much too long. 

The objection to long questions is that the applicant is required to take 
too much time digesting the facts. He is under tension, suspicious of every- 
thing, and rereads to be sure he got it the first time. Persons who read 
slowly, either from habit or nervous tension, are placed at a disadvantage as 
against others, who will not necessarily make better lawyers. who can cover 
the ground more quickly. We do not necessarily advocate simple questions. 
Such questions do not test the applicant’s ability to handle complicated fact 
situations. We believe, however, that for purposes of examination, the com- 
plication should be in the facts themselves and not in their manner of pre- 
sentation. The questions should exemplify the virtues of brevity and good 
form expected in answers. 

As to concrete suggestions for shortening the questions we suggest the 
following: 

(a) Complicated fact situations should not be used as the basis of the 
problem, unless extra time is given. 

(b) The parties should be designated as simply as possible. 

(c) Place names and dates may be eliminated to some extent where no 
particular significance is attached to them. 

(d) Extraneous phrases may be blue penciled where the sense of the 
question is not altered, providing the question still retains good construction. 

(e) Rearrangement of phraseology will in most cases eliminate extra 
words without sacrificing sense and may even promote clarity. For instance, 
the first two sentences in the fourth question (1st paper) reading as follows: 

“The city of Woolwich had a zoning ordinance, under which a 

certain tract of about 15 acres in extent had been zoned as a Class C 

residence district for ten years past. During this period, however, 

it had been used as a municipal garbage dump, not conforming to the 

zoning ordinance.” 


containing 50 words, could be rearranged as follows to contain 32 words: 
“For ten years 15 acres of land in the City of Woolwich, though 
designated as a Class C residence district under a zoning ordinance, 
had been used as a municipality garbage dump.” 
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The phrase “not conforming to the zoning ordinance” appearing in the ques- 
tion is eliminated, since it is apparent that a garbage dump in a residence 
area would not conform to the zoning ordinance. The use of the word 
“though” enables the second sentence to be tacked on to the first as a de- 
pendent clause. 

The applicants are accustomed to shorter questions on their law school 
examinations and doubtless have difficulty with the longer questions appear- 
ing on the bar examination. Short questions may be more difficult than long 
ones, for sometimes an essential fact may be purposely left out, much as a 
client will omit some fact of legal importance, and the student is required 
to supply it, assuming alternatives perhaps. It may be that the law schools 
are to blame in training their students by the use of short, pithy questions 
where every word counts, but they are not likely to change their methods 
because of the attitude of the bar examiners. 

There is a limit, of course, to the amount of condensing that can be done 
without sacrificing vitality. If the matter is deemed important enough by the 
examiners, and it cannot be done otherwise, one way to do it would be to 
submit all of the questions to a person skilled in legal phraseology. He could 
recast them and submit them back to the members for approval. 

4. The use of one question per subject, as was done in the case of 
Mortgages (4th paper), while interesting as an experiment, seems undesir- 
able as a practice. The question itself is fair enough and the points con- 
tained therein should be apparent to the applicant. However, a single ques- 
tion of this type puts the percentage against the applicant. Assuming that 
the question has three points and the applicant misses one of them, he cannot 
possibly pass. This is also true to a less extent in other subjects where 3 
separate questions are given, but sufficient credit can usually be allowed on 
an improper answer to carry the applicant over when the other questions are 
answered properly. The question itself may be fair enough, but the departure 
from the ordinary upsets the applicant and probably does more harm than 
good. 

5. We have been informed that the questions for the most part are 
based upon adjudicated cases. Our experience as teachers has been that we 
can devise better hypothetical questions than we can find in adjudicated cases. 
A case usually supplies the lead by suggesting fact situations, but considerable 
variation is necessary to bring in certain points not likely to occur, at least 
in conjunction, in actual cases. A successful examination question is often 
a legal monstrosity. Take the following question in Contracts for instance: 


“A and B entered into an oral contract of marriage, agreeing, 
however, that in no event was the marriage to take place within a 
year. A, unknown to B, was a married man. B found this out shortly 
after the engagement was entered into, and immediately brought 
suit for breach of promise. Judgment?” 
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It raises three points. First, Statute of Frauds—both contracts not to be 
performed within a year and contracts in consideration of marriage; second, 
whether a married man who misrepresents his status is subject to an action 
for breach of a contract of marriage; third, anticipatory breach—whether B 
may maintain suit at once or must wait the year out. The attack a student 
makes on this question will reveal his ability to analyze in legal fashion. It 
is, admittedly, somewhat of a trick question, and would probably not be ap- 
propriate on a bar examination. It does, however, present in short compass 
a set of facts which requires considerable legal application. No single ad- 
judicated case would have all these points, though there are cases on the 
several phases. 

The bar examiners may have a number of reasons for using actual cases. 
It is certainly easier, or at least looks easier to get a question from a case. 
The question, however, is apt to be overburdened with facts and may not be 
significant. The court’s decision may be against the weight of authority, and 
the student who actually has the right view—considering the majority to be 
right—may be marked down. 

It is true that the court’s decision, whatever it is, fortifies the answer 
placed on file by the bar examiner and it is desirable that the answer be 
authentic. In this connection we offer our assistance, individually and for 
our several law faculties, to the examiners to aid in preparing the answers to 
be placed on file. This assistance could be given immediately after the ex- 
amination. One member of our committee (enlarging it to five) could work 
with each bar examiner. The bar examiner’s tentative answer, whether based 
on an actual case or otherwise, could be submitted to the assigned member 
of our committee. This member could consult other members of his faculty 
and report back to the examiner. The examiner would be under no obliga- 
tion to accept any suggested changes in his answer, but would at least have the 
benefit of our views. We believe that in this way the examiners could be 
sure that the answer given in a particular case was representative. 

Another suggestion is that instead of using isolated cases as a basis of 
the questions, especially State “X” cases, that recent cases as annotated in 
case notes found in the various law reviews be used instead. The advantage 
of using these cases is that they are recent and that there is a critical analysis 
in the annotation from which it can be determined how the decision fits in 
with others in the same field. Recent case notes in the law reviews published 
by the local law schools should be avoided, of course, so that the graduates 
of no law school would have a special advantage. 

One of the objections of using State X cases directly in the questions is 
that in preparing for the examination the applicant will try to read a multi- 
tude of State X cases instead of concentrating upon general principles. When 
he takes the examination he will endeavor to remember some State X case 
on the point involved instead of treating it as an original problem to be 
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reasoned out. Then, too, a student who happens to remember the State X 
case should not be given any undue advantage over another student who has 
read other cases or does not happen to remember the particular case. 

6. We have not had an opportunity to appraise the content of the ques- 
tions. This would have to be made by specialists in the various fields. We doubt 
if the examiners would be interested in a detailed analysis of the subject 
matter of a particular examination. Our committee can be more helpful in 
other ways. One of the things we would be glad to do is to give information 
as to the content of the courses now being taught in our law schools. It has 
been some years since most of the examiners attended law school. We do 
not expect them to follow the changes in course content or teaching methods. 
Such subjects as Credit Transactions, Security Devices, Vendor and Pur- 
chaser, Administrative Law, Taxation, and new departures in Corporations, 
Criminal Law & Procedure, etc., may be foreign to them. We here express 
our willingness to give the examiners any information desired, such as an 
outline or statement of what is taught in the various courses, or a more de- 
tailed account of problems considered important. Perhaps the examiners 
might care to prepare a form or questionnaire setting forth the information 
they would like to have. Copies of text books or case books could also be 
furnished upon request. The examiners could then see for themselves what 
the schools are trying to do. 

7. We have no specific suggestions to make with respect to subjects on 
which the examination should be conducted. We do think that the subjects 
of Partnership, Domestic Relations and possibly Bailments and Carriers are 
antiquated as subjects for examination. Administrative Law is an up and 
coming subject. Since students in law schools tend to take subjects on which 
they will be examined, substituting Administrative Law for one of those 
named would increase knowledge of a vital subject. 


Mortgages 


A Question from the Michigan Bar Examination, with the Examiner's 
Memorandum Answer. Time — One Hour 


In January, 1935, you, a married man, purchased a farm from John Foster for 
$28,000—payable $10,000 cash down payment and $18,000 in deferred payments to be 
secured by mortgage on the property. You paid the down payment and Foster deeded 
the farm to you. As sole mortgagor you thereupon executed and delivered to Foster 
a mortgage on the property to secure your valid, signed, and delivered note reading: 

“Detroit, Michigan, January 3, 1935. On or before January 3, 1938, I promise 
to pay to John Foster, or order, at First National Bank, Detroit, Michigan, $18,000 
in equal continuous monthly installments of $500 beginning February 3, 1935, with 
interest at the rate of 4% per annum, payable monthly.” 

In the mortgage you covenanted to pay the $18,000 and interest according to the 
note (which was properly referred to), and to pay all taxes and assessments levied 
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against the mortgaged property, and to keep the buildings thereon fully insured against 
fire. The mortgage further provided: 

“Upon default being made in any of the mortgagor’s covenants, the mortgagee 
is hereby authorized and empowered to sell the said premises, at public vendue, 
and execute and deliver to the purchaser at such sale good and sufficient deed of 
conveyance, pursuant to the statute in such case made and provided, rendering any 
surplus monies, after payment of the monies due hereon, and the cost and charges 
of such vendue, to said mortgagor.” 


Assume that such a power of sale is valid and enforceable under applicable statute 
permitting mortgage foreclosure by advertiserment, pursuant to such power, without 
right of redemption. 

You made all monthly payments of principal and interestup to and including 
October, 1937, thereby reducing the mortgage debt by $16,500, but made no subsequent 
payments. On December 10, 1937, Foster began the statutory advertisement of notice of 
foreclosure sale under the mortgage for the remaining $1500 and accrued interest. 
After complying with the statute as to posting and publication of notice of sale and 
time of sale, the property was sold at the advertised sale, at public vendue, on February 
5, 1938, to Foster who was the highest bidder. 

After the sale Foster discovered that you had failed to pay the 1935 taxes, due 
July 15, 1935, and as a result, a valid tax-title, superior to your title and to the lien of 
the mortgage, was about to ripen in a third party tax-title purchaser. Foster thereupon 
purchased, and received a conveyance of, all rights of the tax-title purchaser, and 
shortly thereafter all right to redeem from the tax-title expired. 

Foster now claims to be the owner of the property. 

The attorney representing both you and your wife has been instructed to raise 
every possible contention against the validity of Foster’s claim of ownership. 

List and fully discuss the main contentions that your attorney may make based on 
the foregoing, in his efforts to save, regain, or redeem the property. Applicants will be 
expected to recognize and adequately to discuss the several important legal propositions 
implicit in the foregoing statement of facts. 


ANSWER 


The main and fundamental legal propositions raised by the question are: 

I. Validity and extent of purchase money mortgage not executed by mortgagor’s 
wife. 

II. Right to foreclosure for unmatured installments of principal, absent accelera- 
tion provisions in mortgage and mortgage note. 

Ill. Right of Mortgagee to acquire superior adverse tax-title. 


I. 


The mortgage, being a purchase money mortgage, is valid without the signature of 
mortgagor’s wife, and she has no right of dower superior to the mortgage. The fore- 
closure divested her rights. 

“It is well settled that the dower rights of a widow in land conveyed to her 
husband and at the same time mortgaged by him to the grantor for purchase money 
are subject to the rights of the mortgagee and those claiming under him, although 
she does not join in the mortgage.” 

(19 R. C. L. 417.) 


Il. 


While provisions in mortgage or note giving mortgagee the right to declare the 
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entire amount due upon default in payment of part or installments are valid and enforce- 
able, such right must be expressly provided for in the instruments—otherwise there is 
no right to declare unmatured installments due and payable. 

See 19 R. C. L. p. 492 et seq. 
Therefore when Foster foreclosed for the full amount of the unpaid balance, he was 
foreclosing for more than was due and it could well (and successfully) be contended 
that this rendered the foreclosure void—especially in view of generally existent statutes 
permitting foreclosure for past due installments and the fact that the statutory right of 
ex parte foreclosure by advertisement perforce power of sale should not be enlarged. 

See 19 R. C. L. 592. 

Sandford v. Flint, 24 Mich. 26, where foreclosure for more than due was held bad 
on bill for relief. The court said: 


“In the execution of these powers of sale, the statute contemplates, and equity 
requires, the observance of good faith, and a proper regard for the interests of all 
who may be affected by the proceedings; and nothing can be plainer than that the 
party intrusted with the power may not enlarge his demand by his own act in 
executing the power, and compel the debtor either to pay more than he owes, or 
forfeit his estate; and it is equally plain, that if such a thing is attempted, either 
by mistake or through fraud, a court of equity, if appealed to in season and in a 
proper manner, will prevent the forfeiture by allowing the party to pay the true 
sum in redemption of the estate; and it is upon this principle that complainant may 
be permitted to rest his case.” 


Brink v. Freoff, 40 Mich. 610, where foreclosure of chattel mortgage before the debt 
became due was held to be a conversion. 

The applicant should notice, however, that before the actual sale was held the 
entire debt was due. Therefore, it may be contended (and such contention should be 
upheld) that the sale for the entire unpaid indebtedness was valid. It has been the 
practice in equity to pass foreclosure decree for the amount due at the time of entry 
of the decree. 

See Johnson v. Velsor, 43 Mich. 215, also 

Vaughn v. Nims, 36 Mich. 296. 


Il. 


The right of a mortgagee to acquire an adverse superior title may depend on what 
theory of mortgage law pertains in a particular state. Under the “title” theory the 
mortgagee would have the right of possession, and the obligation to pay taxes accruing 
during such possession would be imposed upon him. In the states where a mortgage is 
a “lien” and the mortgagee has no immediate right of possession, the obligation to pay 
taxes would be imposed upon the mortgagor owner of the fee a fortiori where the 
mortgage contains his covenant to pay such taxes. In such states there would seem to 
be no reason why a mortgage could not acquire an outstanding tax-title superior to the 
rights of the mortgagor. In the stated question no mention is made of a provision, 
many times found in mortgages, that the mortgagee may pay taxes and insurance 
premium if the mortgagor fails to do so, and that the amount paid, together with 
interest, will become additional indebtedness secured by the mortgage. If such a clause 
were in the instant mortgage, there would be a question whether the purchase of the 
outstanding tax-title by the mortgagee was intended to be payment as permitted by the 
mortgage or an actual adverse purchase. See 19 R. C. L. pages 396-398. 

It would appear in the instant case that the purchase of the tax-title by the mort- 
gagee, and the subsequent ripening thereof, cut off the rights of the mortgagor. 
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